Appea No. 1706 - Patrick OWENSv. US - 3 July, 1968.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT Z- 705027- D2
AND ALL OTHER SEAMAN S DOCUNMENTS
| ssued to: Patrick OWNENS

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1706
Patri ck OVNENS

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 16 May 1967, an Exam ner of the United States
Coast Guard at San Francisco, Cal., revoked Appellant's seaman's
docunents upon finding himguilty of m sconduct. The
speci fications found proved allege that while serving as an oiler
on board SS METAPAN under authority of the docunent above
descri bed, Appellant:

(1) wongfully, from19 through 23 February 1967, failed to
performduties at Qui Nhon, RVN

(2) wongfully failed to stand a watch at sea on 24 February
1967;

(3) wongfully abandoned his watch, and the vessel, on 26
February 1967 at Sai gon, RVN
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(4) wongfully failed to performduties on 27 and 28 February
1967 at Sai gon;

(5) deserted the vessel at Saigon on 1 March 1967.

Additionally, it was found that while serving aboard SS
TRANSPACI FI C as an ordi nary seanman Appellant wongfully failed to
join the vessel at Vung Tau, RVN, on 31 March 1967.

At the hearing, Appellant did not appear. The Exam ner
entered a plea of not guilty to the charge and each specification.

The I nvestigating Oficer introduced in evidence voyage
records of METAPAN and TRANSPACI FIC, a record fromthe Anmerican
Consul ate at Sai gon, and a nedical report.

No defense was offered since Appellant did not appear for
heari ng.

At the end of the hearing, the Exam ner rendered a decision in
whi ch he concl uded that the charge and specifications had been
proved. The Exam ner then entered an order revoking all docunents
| ssued to Appell ant.

The entire decision was served on 29 May 1967. Appeal was
filed on 26 June 1967, and matter in support of the appeal was
filed on 14 August 1967, but the Exam ner's order was not conplied
with until 12 February 1968.

FI NDI NGS OF FACT

On all dates in question, Appellant was serving as found by
t he Exam ner and acting under authority of his docunent, and
commtted the acts found proved.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is urged that since Appellant was found pernanently
not fit for duty after the hearing was held the matter should be
remanded for further proceedings.
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APPEARANCE: Bassett, Donal dson & Hofer, Seattle, Wash., by M
Lee Price, Esq.

OPI NI ON

In this case the sole ground for appeal is that Counsel has
obt ai ned, since the hearing, a diagnosis that Appellant had
suffered from paranoi d schi zophrenia for at |east three years prior
to the dates of the m sconduct conmtted in the instant case. It
I's urged that the case should be renmanded for the taking of nedical
evi dence so that Appellant could be found not to have commtted
acts of m sconduct because of his incapacity.

To do what Appell ant asks for woul d needl essly conplicate

procedures. |f the Exam ner's order and findings were to be set
asi de, and the case remanded to him Appellant woul d have to be
charged also with Inconpetence for rehearing. |If this were done,

t he Exam ner woul d have the option of again revoking for

m sconduct, revoking for both m sconduct and inconpetence, or
di sm ssing the m sconduct charges and revoking only for the
admtted i nconpetence. No useful purpose would be served by
follow ng this procedure.

The material furnished by Appellant declares that he should be
consi dered "permanently" unfit for sea duty. |If these were the
grounds for revocation of Appellant's docunent, he argues, he would
Be able to regain a docunent on proof of restored conpetence, while
i f the revocation for m sconduct stands "he would undoubtedly | ose
hi s papers forever. "

The facts of m sconduct which brought about revocation of
Appel | ant' s docunent were such that he could apply for a new
docunent on or after 12 February 1969 (46 CFR 137.13-1(b)), one
year after the order of the Exam ner had been conplied with. |If
t he case were remanded and a new order of revocation based upon
| nconpetency al one were entered it is doubtful that Appellant could
qualify for a new docunent before that date.
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At the sane tine, it nust be pointed out that a renmand to the
Exam ner coul d produce findings of both m sconduct and
| nconpetence, since "unfitness for sea duty” is not synonynous wth
"l egal inconpetence” such as to render a person not responsible for
his acts. (See Decision on Appeal No. 1677) This m ght even

post pone the date upon which an application for a new docunent
could be filed far beyond 12 February 1969.

11
Sone ot her considerations nust be enphasi zed here.

As to one Oficial Log Book entry placed in evidence, the
Exam ner noted that Appellant's reply was, "I ama sick man." The
Exam ner noted that illness, as an asserted defense to an
allegation of failure to performduties, is a matter of affirmative
defense. He said, after reference to the fact that Appellant had
failed to appear for hearing and present an affirmative defense,
"H's nmere statenent in the log that he was sick is not sufficient
to support such an affirmative defense."”

The Exam ner was entirely correct. The fact that a seaman's
reply to a long entry denies its truth does not destroy the

efficacy of the entry as prinma facie evidence of the

of fense stated. When the matter cones to hearing, an affirmative
defense nust still be presented. It is true that this gives the
person charged the opportunity to reinforce his affirmati ve defense
by pointing to a prior consistent statenent, but the affirmative
def ense nust appear in the record, whether the person charged is

present for hearing or not, if the prima facie case of the
|l og entry is to be rebutted.

O lesser inportance is the fact that the Examner in this
case was presented with affirmati ve evi dence that Appell ant had
been found fit for duty during the course of the m sconduct
al | eged.

To remand this case to the Exam ner for resolution of an issue
not directly placed him (but upon which he had heard evi dence),
when appel |l ant chose to absent hinself fromthe hearing would open
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the door to so many possibilities as to frustrate the hearing
procedure conpl etely.
ORDER

The order of the Exam ner dated at San Francisco, Cal., on 16
May 1967, is AFFI RVED.

P. EE TRI MBLE
Vice Admral, U S. Coast Guard
Act i ng Commandant

Si gned at Washington, D. C., this 3rd day of July 1968.

| NDEX ( OENS)
Affirmati ve def ense

Il ness as
Not supported by statenent in |og

Def ense

Il ness as
Not supported by statenment in |og

Failure to performduties
Il ness as affirmati ve defense to
| nconpet ence

1l ness as affirmati ve defense to,
No remand upon presentation of evidence of netal disability

| ssuance of new docunent

Party may apply for new docunent after revocation
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Log entries

Effect of reply to
Prima facie evidence of offense
St at ement not supporting affirmative defense

M sconduct

Hel d responsible for in spite of nental unfitness
Not remanded for evidence of nental disability

Prima faci e case

Log entry as
Not destroyed by seaman's reply to log entry

Remand
No done for subsequent evidence of nental disability

*xx*x%x  END OF DECI SION NO. 1706 (*****
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